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              FTER THE RECENT INDY – MAC BANK FAILURE, our office has been flooded with calls asking whether funds held in accounts that have been re-titled in the name of their Revocable Living Trust are covered by FDIC Insurance.  In most cases, the short answer is yes.  However, some of this coverage is permanent, some is temporary (will expire at the end of 2009) and some will probably be changed by Congress – which unfortunately is still in session!  

In this newsletter, I will give you a brief overview of the law, which is long and complicated – and I know that most of you frankly have better things to do than read long and complicated laws.  But for the few of you unusual souls out there (meaning you are probably a lawyer/engineer/CPA or just really bored) here is the address of the FDIC web-site referenced extensively herein, where you can get all of the detailed information that you ever wanted to know, but were afraid to ask:
http://www.fdic.gov/deposit/deposits/di_trust_accounts/index.html
For the rest of you, who say – “Just get to the bottom line”, here is the vital scoop.  After the public outcry from the Indy – Mac failure, Congress leapt into action by passing a series of laws to help restore public confidence.  The primary law change was that deposits at FDIC-insured institutions are now insured up to at least $250,000 per depositor.  However, what most people don’t know is that this is only until December 31, 2009.  On January 1, 2010, FDIC deposit insurance for all deposit accounts, except for certain retirement accounts, will return to at least $100,000 per depositor. Insurance coverage for certain retirement accounts, which include all IRA deposit accounts, was increased permanently to $250,000 per depositor in 2006.

The good news for this newsletter is that the FDIC has simplified its rules for the insurance coverage of revocable trust accounts. The new interim rules provide at least as much coverage as the former rules, and are not subject to the expiration dates referenced above.  Some of the highlights of this new legislation are:

1.  The concept of "qualifying" beneficiaries based on certain family relationships has been eliminated.  The relationship between the trust owner and the beneficiaries no longer affects deposit insurance coverage. Under the interim rule, coverage is based on the existence of any beneficiary named in the revocable trust, as long as the beneficiary is an individual, a charity, or another nonprofit organization. This change is a biggie.  The “qualifying beneficiary” concept was very technical, 
confusing and sometimes resulted in no coverage.
2. For each account owner with combined revocable trust deposit balances of $1.25 million or less at a single bank, the maximum coverage will be determined by multiplying the number of different beneficiaries by $250,000. (This will apply to the vast majority of revocable trust accounts).  For revocable trust deposits that are jointly owned, the $1.25 million threshold would apply to each co-owner's share of all revocable trust deposits at one FDIC-insured bank.
3. For each account owner with combined revocable trust deposit balances of more than $1.25 million and more than five named beneficiaries, coverage is the greater of $1.25 million or, as before, the aggregate of all beneficiaries' proportional interests in the trust deposits, limited to $250,000 per beneficiary.

4. In determining coverage for living trust accounts, a life estate interest is valued at $250,000.
5. Irrevocable trusts that spring from a revocable trust upon the death of the revocable trust owner will continue to be insured under the revocable trust rules.

The items listed above are just the changes.  Most of the existing requirements are still in effect and must be established for coverage to be in effect.  Some of factor that must be established are:
1. Who are the owners of the trust?

Owners, who are usually referred to as “Settlors” or “Trustors” are presumed to equally own trust assets unless the trust states to the contrary.  

2. Who are the primary beneficiaries on the death of the owners?

Coverage is contingent upon: 

a. The requirement that the beneficiary receive his/her interest upon the Settlor(s) death; and 

b. That the ownership interest does not depend upon the death of another beneficiary.
For FDIC purposes, “beneficiaries” are the persons who are entitled to receive distribution of trust funds upon the death of the last owner.

The number of successor trustees named is not a factor in the calculation of FDIC insurance coverage.  If a person is both a successor trustee and a beneficiary, only their status as beneficiary counts in the calculation of FDIC coverage.

If a named beneficiary is deceased, at the time of a failure of an FDIC-insured bank, then the deceased beneficiary is not considered as a “beneficiary” for FDIC purposes – only the successor beneficiaries are considered.  For example, upon the death of Mom and Dad, all assets were to be distributed to Son, or if deceased, to his 3 children.  At the time of bank failure, if Son is deceased, his 3 children would be considered as beneficiaries for FDIC insurance purposes.

3. Are all of the owners and primary beneficiaries named in the Living Trusts?

This would seem to be obvious, but sometimes is a tripping point.  Each covered beneficiary need to be named in the trust.

4. What is the dollar amount or percentage interest each owner has allocated to each primary beneficiary?  (This includes any specific lump sum amount to be distributed to any beneficiary prior to the allocation by percentages).

Unless the trust agreement says otherwise, the FDIC will assume that the trust beneficiaries all have equal interests under the trust.  In cases where the distribution of trust assets is not equal, beneficiaries' will receive their proportional interests as stated in the trust, limited to $250,000 per beneficiary, not to exceed $1.25 million in the trust account.

.

5. Is the trust properly identified in the bank’s records?

Summary:  Keep in mind that these are interim rules – which means that Congress is not thru “messing with” this law yet.  Unless they change there mind, a large portion of this law is set to “sunset” on December 31, 2009.  Congress has said that the portion of the law (quoted above) that relates to revocable living trusts is permanent, but at the same time they have said that these are interim (temporary).  In other words, we will just have to wait and see how they change the law.  The thing which is constant is change.  
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