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              OMETIMES LIFE DOLES OUT A ONE - TWO PUNCH!  Often, that punch happens at the worst possible time.  When something bad happens to one of your parents and YOU are in charge of trying to “fix” things, this is a particularly bad time to hear more bad news.  If you are reading this newsletter, the following may have happened to you:
1. Mom has suffered a stroke OR you have taken her to the Doctor and your worst fear is confirmed.  The diagnosis is Alzheimer’s.

2. She may have a short stay in a hospital OR you may try to care for her at home for a period of time then the family decides that it is time for Mom to go to a Skilled Nursing Facility (SNF).
3. The family starts paying for Mom’s care with Mom’s money (as it should be) but at the rate of $4,000 / month, you see that it will be all gone shortly and she will be broke.  If Mom goes to the SNF and Dad is still at home, he will need some money for his future needs, so you don’t want to spend everything.

4. You have heard that Medicaid pays for Long Term Care (true) and that Mom has to be broke to qualify for it (false).  So the family decides to transfer all assets to kids to hold for the benefit of Mom so that she will be “broke” and qualify for Medicaid. (Wrong Move).

When dealing with Medicaid, “common sense” has little to do with it.  Even commonly held estate planning strategies often do not apply.  For example, under the annual exclusion (2008) a person can gift $12,000 per year to an unlimited number of people and that gift will be exempt from gift tax.  (True).

However, if a person gives anything, this is called an uncompensated transfer and can cause the donor to become ineligible to receive Medicaid for a period of time called the “penalty period”.
On February 8, 2006, President Bush signed into law the Deficit Reduction Act of 2005.  Among other things, this federal law, which has been adopted by the State of Arkansas, makes it harder for a person to qualify for Medicaid long term care assistance.

Several factors come into play when helping a loved one qualify for Medicaid.  Unfortunately, it is much more complicated that it seems at first.  Don’t try this without assistance – a misstep can cost thousands.

Here are some of the things you need to know:

1.  Medically Eligible - When attempting to qualify for Medicaid, a person must be both financially eligible and medically eligible.  The SNF will usually send a person, which is usually a nurse, to your parent’s home or to their room at the hospital prior to discharge, to do a pre-screening.  The purpose of this is to determine whether the person meets the medically eligible criteria.  If they are medically eligible and the SNF has beds available, they will admit the patient.
2. Income Eligibility – If a person makes over $1,911, they are ineligible to receive Medicaid assistance.  However, we can easily fix the income problem with a Miller Trust.  All income of the IS (institutionalized spouse) goes into the Miller Trust and when they otherwise qualify, they get Medicaid.  All funds in the trust are paid to DHS at the person’s death to reimburse Medicaid for money paid on their behalf to the nursing home.   The minimum monthly maintenance needs allowance (MMMNA) which is the total income allowed for the benefit of the spouse at home is $1,750.  Anything above that goes to help pay for his spouse’s care.

3. Medicare eligibility.  To request a copy of our free report on Medicare, just call our office and we will send it to you.  Briefly, if a person is discharged from the hospital to a SNF after a 3 day hospital stay AND has a need which requires skilled care to treat, they may qualify for Medicare assistance.  Medicare may pay up to 100 days then they will cease to pay.

4. Private Pay -  After Medicare pays (if at all) the patient will have to pay for their SNF stay out of their pocket (private pay) until they reach a certain threshold, discussed below. 

5. Exempt Assets – Certain assets are exempt and will not be counted when determining Medicaid eligibility.  These assets are:  (1) your home; (2) one vehicle; (3) pre-paid burial; (4) Up to $1,500 cash value of life insurance; and (5) personal assets, such as clothing.

6. Right to Recoup - Even though your home is an exempt asset, DHS (Arkansas Department of Human Services, which administers the Medicaid program in Arkansas) has the right to “re-coup” against the home after your death.  So if you received $50,000 is Medicaid assistance during your nursing home stay, DHS has the right to sell your home after your death and the death of your spouse, to recoup any money paid on your behalf.  So if your home sells for $60,000, they will recoup the $50,000 paid on your behalf, then give the remaining $10,000 to your children via your probate estate.  The good news is that they don’t always recoup, but they have the absolute right to recoup against your home after your death.
7. Countable or Non-Exempt Assets – The definition here is easy.  Everything that is not an exempt assets is a countable asset – meaning the asset will count when determining your Medicaid eligibility.  A second house, a second car, money in the bank, all count as part of your assets which must be spent-down when determining Medicaid eligibility.

8. Spend Down.  The regulations state that a single person gets to keep the exempt assets, then spend down to $2,000 before they are eligible.  A married couple may keep exempt assets; then divide the countable assets; then spend Mom’s half  (in our example) down to $2,000.  Dad can keep the Community Spouse Resource Allowance (CSRA) of at least $20,880, but usually calculated to be ½ of the assets.
9. Uncompensated Transfers – So if I have to spend down most of my money, why can’t I just give it away to my kids - Then I’ll be broke – Then I can qualify for Medicaid?  Obviously, the U.S. Congress has heard the question - That’s why they passed the Deficit Reduction Act (mentioned on pg. 1) to keep people from giving everything to the kids.  Just a couple of the little gems that you need to know about this Act are:

a. Longer Look-Back Period - DHS can “look-back” 5 years from the date that you check into a SNF, are spent down and are “otherwise eligible”.  If you have made any uncompensated transfers within this 5 year period, they will count the value of the transfer as a penalty.

b. Timing of Start of Penalty Period – Under the old law, the penalty period (time that you could not receive Medicaid assistance) started from the date of the transfer.  Now, under the new law, the penalty period starts running from the period when you check into a nursing home, are spend down and are otherwise eligible.  This means that if you gave your grandson $12,000 to help with college expenses 4 years ago (this is within the 5 year look-back period), DHS may consider this as an uncompensated transfer and calculate a penalty ($12,000 (gift) / $4,000 (approx. cost of SNF care/mo.) = 3 months ineligibility. 
c. Uncompensated Transfer – defined as any transfer for less than full fair market value.  So if you “sell” you car to one of the kids for $10, that is an uncompensated transfer.  Additionally any gifts to kids or grandkids or Church or whoever – may be counted as an uncompensated transfer.  If a SNF stay is in your parent’s future, tell them NOT to give.  Be very careful!
SUMMARY:  Medicaid is very complicated.  Don’t go into this mine-field without the assistance of a qualified Elder Law Attorney.  To receive a free copy of our Consumer’s Guide to Medicaid Planning and Division of Assets, just call our office.
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In-Service Training Available on Various Topics
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