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           n previous issues of our newsletter we wrote about the new federal Medicaid law changes as they relate to gifts or asset transfers.  On October 1, 2006, these changes are effective for us in Arkansas.  The purpose of this newsletter is to discuss how these changes apply to you.

You may recall that under the old law a gift created a period of ineligibility from the date of the transfer.  For instance, prior to February 8, 2006 a $36,000 gift in Arkansas would create a 10 month penalty from the date the gift was made.  So if the gift was made 12 months ago, the penalties would have already expired.

Under the new law, for gifts made after February 8th, the penalty period will not begin until the person is in a nursing home and already spent down to $2,000.  Only at that time will the penalties start.

In other words, if the same $36,000 gift was made after February 8th and then the person spent his or her assets down to $2,000, only at that time would the penalty period begin tolling.  In that case, the gifted funds would have to then be used for the cost of care to get through the penalty period.  But what if the funds are no longer available…for instance if they were paid for college tuition or given to charity or to an 

individual who simply no longer has them?  What will happen then?

This is a major problem and one that nursing homes will have to face in the coming months.  Prior to this law, minor asset transfers would not cause major problems for the nursing homes since the penalties would have expired by the time the applicant was spent down.  Under the new law, however, every transaction will have to be scrutinized.  Even small gifts or transfers will cause penalties, which won’t even begin to expire until the person is otherwise spent down.

It has been common practice to have the nursing home help the potential Medicaid applicant apply in the past.  This was probably not a huge risk under the previous laws.  However, the new law makes this very risky from possibly a legal and cash flow perspective.  That’s because it will now be much more important to verify exactly what has been spent and given away because the law now has no “grace period” for asset transfers. An example will suffice to show where the problem lies.

Let’s take the example with Mrs. Raymond who is a resident of Shady Acres Nursing Home in North Little Rock, Arkansas.  Let’s say that a few months from now she is applying for Medicaid since she has now spent down.  But in March of 2006, after the new law was passed, let’s say she made a gift to her granddaughter for tuition at Harding University.  Assume that the amount of the tuition payment was $7,200.  Under the old law, that would have meant there would be a penalty of 2 months (i.e. the $7,200 gift divided by $3,600 which is the average cost of a nursing home in Arkansas (at the time) according to the state).  Under the old laws there would have been a 2 month penalty from the date of the transfer.  Under the new law, however, the penalty won’t start until her assets are spent down to $2,000.

Now if the social worker at the nursing home fills out the application and doesn’t realize how the new law will affect these situations, then the application will be filed in anticipation of the receipt of Medicaid benefits.  Imagine the surprise of the nursing home administrator when he or she later finds out (usually some 30 to 45 days after filing of the application) that the application was correctly denied according to the new rules now in effect.

What will the nursing home do in this case?  Well their recourse is to file a request for a hardship waiver.  The new rules provides for this.  The problem is that in the past the granting of hardship waivers have been few and far between.  What’s more…the hardship is for the resident in that he or she will be denied needed care if the application is approved.  The hardship is not, however, for the nursing home to help their cash flow.

You can imagine the issues this will cause in the coming months when nursing homes begin to deal with the documentation required for their residents who may or may not have the ability to reconstruct their financial records to the extent called for by the new law.  In addition, the granting of hardship waivers is a process that has been very tedious and will certainly serve to slow down the approval of the Medicaid application.  All of these reasons have lead some commentators to call the new law “The Nursing Home Bankruptcy Act of 2006”.

While we’re not sure it’s that dire…we are sure that it will cause challenges for nursing homes and their residents.  That’s also why what were once simple Medicaid applications should no longer be viewed that way.  The services of an elder law attorney who thoroughly understands the new rules regarding the Medicaid changes as well as how to apply for hardship waivers is recommended.


In-Service Training Available


Our Law Firm offers in-service training on topics related to:


Division of Assets	Medicaid Applications


Guardianship	Medicaid Planning


Powers of Attorney	Wills and Trusts


Elder Law Today is published as a service of Douglas R. Jones & Associates, P.A., Attorneys at Law. This information is for general informational purposes only and does not constitute legal advice. For specific questions you should consult a qualified elder law attorney.   For other general information, including elder law links to other topics of interest, go to our web-site at �HYPERLINK "http://www.arkelderlaw.com/"��http://www.arkelderlaw.com�	
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